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ALPA Goes to Bat for
American Eagle Pilots

What began as a straightforward
dispute about the changeover from
one benefits program to another even-
tually snowballed into full-blown litiga-
tion with ALPA, the U.S. Department of
Labor, and other national organiza-
tions weighing in on behalf of Ameri-
can Eagle pilots as they confronted
AMR management.

After several rounds in the ring, in-
cluding a protracted delay because
the court had to relocate (thanks to
Hurricane Katrina) and a rare “en
banc” appeal, the Eagle pilots, with
ALPA help, prevailed. ALPA funded all
fees and costs for the lawsuit, and a
group of 179 Eagle pilots walked
away with a total settlement of
$270,000 payable to  their accounts
in the 401(k) plan.

Our tale begins with the AMR Eagle
Holding Corporation’s purchase of
Business Express Airlines (BEX) in
March 1999. Initially, the BEX pilots
remained on the BEX payroll and con-
tinued to participate in the BEX Saving
and Profit-Sharing Plan.

During a 16-month transition pe-
riod, these pilots were transferred to
American Eagle as vacancies became
available. Negotiations outlined how
former BEX pilots would be treated as
to transfers and enrollments in Ameri-
can Eagle’s Super Saver 401(k) Plan.

“Letter of Agreement 32, signed
Aug. 20, 1999, specified that ‘upon
employment with Eagle or Executive,
a BEX pilot enrolled in the BEX 401(k)
plan will be automatically enrolled in
American’s 401(k) plan and existing
balances will be forwarded to such
pilot’s new 401(k) account,’” reports
Wayne Klocke, ALPA senior contract

administrator, representing the Eagle
pilots.

The third-party administrator for this
transition and transfer of funds was
benefits consulting firm Towers Perrin.
According to a Towers Perrin notifica-
tion, the affected pilots would not
have access to their 401(k) accounts
for a “blackout” period lasting from 2
to several weeks—a transitional
phase that would allow the company
to consolidate and reconcile the two
accounts.

According to the Letter of Agree-
ment, the transfer of funds and the
blackout period were supposed to oc-
cur upon the transfer of the pilot from
Business Express to Eagle.

“We were led to believe that this
would be a seamless process,” says
Capt. Mike Milofsky, Eagle pilot and
former ALPA executive vice-president.
“It wasn’t even close.”

Milofsky transferred to Eagle on
Sept. 4, 2000, but his BEX account
was not transferred to American’s Su-
per Saver Plan until Feb. 16, 2001.
Likewise, Eagle Council 155 chairman,
Capt. Bob Walsh, experienced a similar
delay. Numerous other Eagle pilots

plan as stipulated in LOA 32.
Arbitrator David Beckman ruled for

the pilots on the enrollment issue, but
did not make a decision on the de-
layed-transfer allegation.

Beckman, in his March 25, 2002,
opinion and award, wrote, “The resolu-
tion of the funds transfer was mutually
intended to be a legal matter. As such,
it requires special expertise in the law
known as ERISA [the Employee Retire-
ment Income Security Act of 1974],
and such can only be found in the
courts. It is the function of this Board to
interpret and apply the contract, and
this Board’s expertise stops where the
law begins. Accordingly, I find that the
funds-transfer issue should be decided
by an appropriate court of law.”

“Beckman acknowledged that
Eagle mishandled this process,” says
Klocke, “but he also recognized that
this matter was beyond his authority.”

The two parties had no choice but
to resolve the funds-transfer issue in
court.

The lawsuit
Milofsky and Walsh, on behalf of the
SuperSaver 401(k) Plan, to restore the

ALPA pilots use
Association resources
to take on largest U.S.
airline—and win.

would come forward with comparable
complaints.

The grievance
Once these facts emerged, the Eagle
pilots filed a group grievance that even-
tually went to arbitration. ALPA as-
serted that, in addition to the delay in
the transfer of funds from the BEX
plan to the Eagle plan, some pilots
had not been enrolled in the Eagle

losses to the pilots’ accounts in the
Plan, filed suit in district court on Nov.
8, 2002, against American Airlines,
Towers Perrin, and the administrators
of the Super Saver Plan (Michael
Milofsky, et al. v. American Airlines,
Inc., et al.). The pilots were assisted
and advised by ALPA attorneys, as well
as the Association’s outside counsel—
Cohen, Weiss and Simon LLP.

The pilots’ lawyers argued that the

ALPA funded all fees and costs for the lawsuit,
and a group of 179 Eagle pilots walked away
with a total settlement of $270,000, which
was invested in their 401(k) accounts.
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defendants had violated their fiduciary
responsibilities as outlined under
ERISA by failing to transfer funds in a
timely manner. Further, the delay in
this transfer resulted in a loss to the
Super Saver Plan because of a decline
in the market during that time. Had
the funds been transferred per the
terms of the LOA, the Super Saver
Plan would have benefited because
the value of the former assets of the
BEX plan would not have eroded as a
result of the market decline.

The lawsuit made other charges, in-
cluding issues of fund access.

American Airlines and the other de-
fendants moved to dismiss on proce-
dural grounds.

The district court found in favor of
the defendants on Sept. 24, 2003,
describing the case as a benefits dis-
pute and ruling that the pilots had not
exhausted all available administrative
remedies.

The court also ruled that because of
the limited number of participants af-
fected by the alleged breach, the claim
was not brought on behalf of the Super
Saver Plan, as required by ERISA.

The appeal
The district court ruling prompted the
pilots to appeal to the 5th Circuit
Court of Appeals in New Orleans. The
appeal process took longer than ex-
pected because Hurricane Katrina

had required the Court of Appeals to
relocate to Houston for a period be-
fore returning to New Orleans.

“While a three-judge panel of the
Court of Appeals upheld the position
of the district court, the Eagle pilots
would not be deterred,” says Klocke.

The pilots consulted with legal
counsel and filed a petition for a re-
hearing “en banc”—a review of the
case by all of the judges of the Court
Appeals. If approved, the plaintiffs—
the Eagle pilots and their legal coun-
sel—would submit their case to all 16
active judges of the 5th Circuit.

The court granted the rehearing pe-
tition, and ALPA counsel filed briefs.
Several other entities, such as the U.S.
Department of Labor and AARP (for-
merly, the American Association of Re-
tired Persons), in addition to ALPA, filed
amicus briefs, providing support for
the Eagle pilots’ position.

The U.S. Department of Labor’s
brief stated, “The plaintiffs are not,
and cannot be, seeking benefits be-
cause they are not retired and, there-
fore, are not eligible to make a claim
for benefits under either the BEX plan
or the Super Saver Plan. Their fiduciary
breach claim is not, therefore, a ben-
efit claim recharacterized as a fidu-
ciary breach claim, and they should
not be required to exhaust their ad-
ministrative remedies.”

The brief concluded, “The decision

of the district court should be
reversed.”

The ALPA lawyers entered the large
courtroom on Jan. 18, 2006, facing a
broad semicircle of judges.

The pilots’ counsel reviewed the
events and relevant facts and reas-
serted that these details supported the
pilots’ position that the case was prop-
erly brought as a breach of fiduciary re-
sponsibility under Section 502(a)(2) of
ERISA, and constituted more than just
simple complaints about benefits
claims. In addition, counsel argued that
a remedy should be available to the af-
fected pilots, regardless of the total
number or percentage of plan partici-
pants involved.

“Simply put, you have to know that if
somebody does something wrong,
you’re going to be able to do something
about it,” says Jani Rachelson, a
Cohen, Weiss and Simon LLP attorney.

On March 2, 2006, the court ruled
that the pilots had satisfied the federal
pleading rules and could proceed with
their case before the district court.

The settlement
The two sides returned to district court
on June 30, 2006, and, on October 4,
reached a settlement agreement.
Without admitting liability, American
Airlines agreed to pay $270,000 to
the Super Saver Plan to be allocated
to the accounts of the affected pilots.
The settlement and the allocation for-
mula were approved by an indepen-
dent fiduciary for the Plan.

“ALPA employees Jonathan Cohen,
Bruce York, and Wayne Klocke were
instrumental in this case, as were
Cohen, Weiss and Simon attorneys
Richard Seltzer and Jani Rachelson,”
recounts Milofsky. “These people pro-
vided top-notch counsel. At no time
were we ever worried about repercus-
sions from American. We knew that
ALPA would go to bat for us and de-
liver.”—John Perkinson, Staff Writer

“At no time were we ever
worried about repercussions from
American. We knew that ALPA would
go to bat for us and deliver.”


